
4
IN THE

Doited States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

BuNKKR Hill & Sullivan Mining

AND Concentrating Company.

Plaintiff in Error,

vs.

The United States of America,

Defendant in Error.

No.

ERROR TO THE UNITED STATES CIRCUIT COURT,

DISTRICT OF IDAHO.

BRIEF OF DEFENDANT IN ERROR.

C. H. LINGENFELTER, U. S. Attorney

Attorney for Defendant in Error

11 -P





IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

BuNKKR Hill & Sullivan Mining

AND Concentrating Company.

Plain tiff in Error,

vs.

The United States of America.

Defendant in Error.

No.

ERROR TO THE UNITED STATES CIRCUIT COURT,

DISTRICT OF IDAHO.

* BRIEF OF DEFENDANT IN ERROR.

FACTS.

Defendant in error claims a misstatement of fact, as to tlie

record, in the brief of plaintiff in error at page three wherein it



is stated that the testimony as to the mineral character of the

land was not disputed. The record shows that all the existing

mining locations, on the land in controversy at the time of the

trial, were made subsequent to the relinquishment by ?dessing-

er of his homestead filing and subsequent to the cutting of the

timber.

The statement by plaintitT in error of the reason for the rul-

ing of the court in taking away the mineral defense from the

jury is misleading, that is, that Alessinger having exhausted

his homestead right upon the land, thereby lost the benefit of

the Act of June 3, 1878 granting the right to cut timber upon

mineral land, the court merely held such as to the specific pieje

of land upon which Afessinger at the time the timber was cut

was claiming a homestead entry.

Defendant in error claims a misstatement of the record on

page five of brief of plaintifl^ in error where it is set forth :

"The evidence in this case showed (2) That the timber was

cut from mineral land belonging to the I'nited States." The

record shows the timber cut from an existing homestead entrv.

"(3) That the land was not subject to entry under other laws

of the L'nited States except for mineral entrv." The record

sliows that the land was entered several times as a homestead

and was so being held, by a person other than ?.Iessinger.

at the time of the trial. "(5) That Messinger complied with



all the rules which were applicable (meaning rales governing

the cutting of timber from mineral land)." The record shows

tlie contrary.

The record shows that under no theory of the case, mineral

or otherwise, has the plaintiff in error come within the pur-

view of the act of June 3. 1878 and the rules and regulations

thereunder, or the homestead law. justifying the cutting of

timber from lands in which the legal title still remains in the

government.

On page 17 of brief of plaintiff in error it is stated

tiiat the plaintiff in error was an innocent purchaser from the

homestead entryman. The record shows that they were fully

charged with the character of the entry and the acts of Mes-

singer and the jury found for the government on the basis of

the manufactured value of the timber.

ARGUMENT.

Counsel for plaintiff in error urge that Messinger by filing

a homestead upon the land in question was deprived of one

less right, that is. the benefit of the Act of June 3. 1878, upon

this tract. This reasoning is falacious. Messinger in good

faith, from external indications, determined that the land was

valuable for agricultural purposes and entered into a contract



with tlie government to hold the land and improve it under the

homestead laws and under such contract engaged to cut tlie

timber from the land for the purpose of clearing the land for

cultivation in the manner as required hy the homestead act

and was strictly charged with a compliance therewith. His a.ct

in filing upon the land under the homestead laws, and the ac-

ceptance of that filing by the officers of the land department,

segregated that tract of land from the category of public lands

and determined its character subject only to a direct proceed-

ing before the land department. After such an entrv and dur-

ing its existence, the land was not subject to any other dispo-

sition.

After the character of the land had thus been established

and recognized the trial court had no jurisdiction to hear and

determine its character, adverse to that recognized bv tlie land

department, in a collateral proceeding based upon a suit in

trespass for the value of the timber cut therefrom. The ques-

tion of the mineral character was properly taken from the

jury and the court committed no error in so doing.

The proposition of law is, that the land having once been

filed on as a homestead and rights attached thereunder, and

such rights being existent at the time of the cutting of the

timber, the land was withdrawn from the categorv of "public

lands" and from the moment of such withdrawal ceased to be
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witliin the designation of those lands from which timber might

be cut under the Act of June 3, 1878. So long as the char-

acter of the land was sustained by the existing homestead en-

try no person could claim a right to cut from it under the

mineral act and this applies with added force to the entryman

under the homestead law as he was one of the instruments of

its characterization. The entryman obtains his title to the tim-

ber on the entry by virtue of his homestead rights, if he cuts

it in any other manner than that pointed out under the law, he

is a trespasser.

The law is well settled as to what are public lands and coun-

sel for plaintiff in error have cited cases in support thereof,

.ittempting to distinguish them as not applicable, but with

doubtful force. In the case Brandon vs. N. P. Ry. Co., cited

by counsel for plaintiff in error, we excerpt from the decision

of the court

:

"* * * by public land, as it has been long settled, is

meant such land as is open to sale or other disposition under

general lav^ s. All land, to which any claims or rights of others

b.ave attached, does not fall within the designation of public

land."

Bardon vs. Nor. Pac. Ry. Co. 14=, U. S. 333, 36 Lazv

ed. 806.

Shiver z's. United States 13Q U. S. 491, 40 L. ed. 231.

]Vilcox vs. Jackson 38 U. S. ij Pet. 4p8, 10 Laz^' ed.

264.



"* * * this court held that if a party entitled by law to

enter land at the land office does so. when the certificate of en-

try is given him, a contract is executed between him and the

government and thereafter the land ceases to be part of the

public domain."

Witherspoon vs. Duncan 7/ U. S., 4 Wall. 210-218,

18 Law ed. s^Q-342.

"In the light of these decisions, the almost uniform practice

of the department has been to regard land, upon which entry

of record valid upon its f?.ce has been made, as appropriated

and withdrawn from subsequent homestead entry, preemption,

settlement, sale or grant until the original entry be cancelled

or declared forfeited : in which case the land reverts to the

government as part of the public domain, and becomes again

subject to entry under the land laws."

•; Hastings and D. R. Co. z's. Jlliifney 132 U. S. S>57~

361, 33 Law cd. 363-2>^5-

Whevt a homestead claim has been properly initiated before

trie land department the only manner by which that classifica-

tion can be changed is by a direct proceeding before the land

department in the nature of a contest ; so, Messinger's home-

stead filing might have been conte-'ted by private parties or by

the government on the ground that the land was mineral land

and not subject to entry under the homestead law, but until

such steps were taken the land ren.iained agricultural land and

withdrawn from the category of public lands. In the face of

the homestead filing the coiu'ts w^ould have no jurisdiction to
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determine its character, adverse to tlie action of the land de-

partment, in a collateral proceeding snch as in an action for

trespass for the unlawful cutting- of timber from a homestead.

Steele vs. Smelting Co. io6 U. S. 447.

It certainly cannot be left to the judgment of the entryman,

after he has made a homestead entry, to classify parts of his

land in order that he may cut the timber therefrom under the

provisions of different acts, all the while claiming tlie entire

tract as a homestead entry. If in good faith he discovers a

portion of his land to be mineral he may relinquish it back to

the government, and, if in fact it be mineral land, and not re-

turned by the commisioners as classified agricultural land, he

might then take its timber and justify under the mineral act.

If it were otherwise the reasoning of the court that the filing

of a homestead upon public mineral land would prevent others

who are authorized by law to cut timber, from exercising their

right, and the homestead claimant might thereby secure a mon-

opoly of the timber within the district, is peculiarly pertinent.

"One who has a valid homestead entry on public land is en-

titled to a mandatory injunction to protect his possession

against trespassers."

Sproat vs. Durland 2 Okla. 24.

So Messinger could protect his entry from trespass in tlie

matter of any one claiming a right to cut timber therefrom
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under the mineral act in the absence of a direct proceeding-

before the land department to establish the character of tlie

land in the form of a contest. That is, to establish the fact

that the land was more valuable for mineral than for agricul-

ture and not subject to homestead filing.

"In the absence of fraud or some other element to invoke the

jurisdiction and powers of a court of equity, the determination

of the land-officers as to the fact whether a given tract is or is

not fit for cultivation is conclusive."

U. S. vs. Bndd 144 U. S. 134.

For collation of cases as to what are public lands see

Northern Lumber Company z's. O'Brien 204 U. S.

190-31 Lazv ed. 438.

While the court gave no reason for sustaining the motion of

plaintiff to take the mineral question away from the jury, tlie

question of estoppel was argued to the court in this behalf and

it is upon this principle of law that plaintiff contends such rul-

ing was correct and that no error was committed in so taking

tlie mineral question away from the jury.

The entryman Messinger, having by his acts and represen-

tations to the officers of the land department led them to be-

lieve, and to act upon his representations, as to the character

of the land and his purpose in good faith to clear and cultivate

tlie same for the purpose of making a home for himself and his
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family, and under liis contract with the government so to do.

was estopped to deny such acts and representations, upon a

breach of such contract, and to attempt to justify his trespass

i)y a claim that the land, from which he cut the timber, was

more valuable for mineral than for agricultural purposes. In

other words, his was an attempt to repudiate his homestead

contract with the g'overnment in order to reliex-e himself of a

tort. '1 hat the law would tolerate such a ])Osition is so incon-

gruous as to be abhorent to reason.

"E(|uitable estoppel is the effect of voluntary conduct of a

party, whereby lie is precluded, both at law and in equity,

from asserting the rights which might perhaps have otherwise

existed as against another, who has, in good faith, relied there-

on, and has been led thereby to change his position for the

worse, and who on his part acquires some corresponding right,

either of property, of contract, or of remedy."

Ed:cards vs. Dickson 66 Texas 6i^.

"To constitute an estoppel in pais, an actual fraudulent in-

tent in making the representation is not necessary. It is

enough that the person making it knows, or ought to know,

the truth : that he intends, or might reasonably anticipate, that

the person to wdiom it is made, or to whom it is communicat-

ed, will rely and act on it as true: and that the latter has re-

lied and acted on it. so that to permit the former to deny its

truth will operate as a fraud."

Stevens vs. Liidliini, (Minn.) 13 L. R. A. 270.

See also notes to above case.
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"A party who has taken one position, by which he has ben-

efited at the expense of another, is estopped from repudiating:

that and taking another inconsistent position, to the prejudice

of that other."

Daniels rs. Tcanicy 102 U. S. 413 26 Laiv cd. iSj.

Jones I's. Stoddard 8 Idaho 22 j, 6j Pac. 6=,o.

The government held the legal title to this land as a home-

stead in trust for the entryman we believe that the undisputed

doctrine that the tenant cannot deny his landlord's title is ap-

plicable.

Shiver vs. United States i^Q U. S. 4QI.

U. S. vs. Ball, 31 Fed. 66 j.

"A lessee cannot dispute his lessor's title."

Blight V. Rochester, i Wheat. ^^5' 5 Laii' ed. 316.

"He who, by his language or conduct, leads another to do

what he would not otherwise have done, shall not subject sucii

person to loss or injury by disappointing the expectations

upon which he acted."

Dickcrson vs. Colgrove 100 U. S. j/8, 23 Laze ed.

618.

Counsel for plaintifif in error take exception to the instruc-

tion of the court in reference to the good faith of the entry-

man in the matter of clearing for grazing purposes. The

instruction of the court was eminently fair and in no wav pre-
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judiced the defendant. W'liether the entryman had cleared the

land in g-ood faith for the pmpose of using it for g-razing pur-

poses was left er.tirely to tlie jury to be found as a riritter of

fact and the instruction of the court to the jury that they

should carefully scrutinize such testimony for the purpose of

i'scertaining such fact was proper and no error can be pre-

dicated upon it.

"He must also, and must, in the performance of the condi-

tion of cultivation, first prepare the land therefor. If there be

growing trees or dead timber, wdiich are impediments to suc-

cessful husbandry, he may clearly remove the same, or cause

them to be removed, so far as the legitimate purpose of culti-

vation reasonably warrants; and he may, subject to such limi-

tations, sell the same, and appropriate the money realized there

from.. While a settler may avail himself of these necessary

privileges, lie must at all times act in good faith in the exer-

cise of them. He cannot invoke or pretend to exercise them

as a cover to despoil the lands of their timber, or to make profit

out of them, without regard to the legitimate purpose of

building him a home, outbuildings, and fences, and fitting the

soil for cultivation and use.

Conzcay vs. United States \93 Fed. 613. and citations.

\\t believe the courts have without conflict held that the

question of good faith is one of fact for the jury to determine

from all the testimony and the court was not in error in guid-

ing them to a true conclusion by warning them that certain

testimony was open to close scrutiny, the determination of the

fact of good faith, under the instruction complained of, was
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left entirely to tlie jury and they found adversely to the defend-

ant and such finding should not be disturbed upon appeal.

There is another ground upon which the court was justi-

fied in taking the mineral defense away from the jury, and

that was. that the testimony conclusively showed that there

had been no compliance with the rules and regulations of the

vSecretary of the Interior as to the manner of cutting under the

Act of June 3. 1878 in the matter of piling the brush and the

size of the timber cut. The defense's own testimony showing

that on portions of the land the timber was cut clean regard-

less of size.

This point is covered in fJie case of Sfubbs vs. Unii-

cd States iii Fed. 366.

This case, last cited, also covers the question of the validi-

ty of the rules an regulations raised by counsel for plaintiff in

error.

However, we do not wish to be placed in the position of re-

lying upon the above case solely, as we maintain the doctrine

of estopi^el is the true theory upon which a mineral defense

should be taken from the jury where the timber was cut from

an existing homestead entry. The court in the eighth circuit

seems to hold, by] implication, that the mineral character of

the land was subject to proof even as to an existing homestead

entry, but excluded the testimony from the jury for the reason
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that no compliance with the rules and regulations was shown.

We believe that the doctrine of estoppel is the true principle

upon which such testimony should be excluded and an expres-

sion from the court on that point is earnestly desired.

On the question of the instruction of the court as to clear-

ing the land for grazing purposes the instructions of the court

are not set out in full and we question the right of the plaintiff

in error to have this matter reviewed under the ruling of the

Circuit Court for the Ninth Circuit, in which your honors

hold

:

"Assignments of error relating to the admission of evidence

or the instructions to the jury cannot be considered, where the

record contains only a portion of the evidence and the charge

of the court."

Johnson vs. IVillapo Lumber Co. 77? Fed. (advance

sheets) No. 4, Page 488, Dec. 2^, i\pop.

The judgment should be affirmed.

Respectfully submitted,

C. H. LINGENFELTER.

United States Attorney for the District of Idaho and Attorney

for Defendant in Error.
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